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I. 

THE FISHERY AWARD. 



The fishing rights exercised by American citizens in the neigh- 
borhood of the eastern coast of British North America have been 
for nearly a century the subject of irritation and controversy be- 
tween the peoples and governments of the two countries. Every 
effort to compose disputes and prevent difficulties has usually pro- 
duced only a fresh and copious crop of doubtful questions and new 
points of collision. 

At the peace of 1783 the banks of Newfoundland and the islands 
and coasts of the Gulf of St. Lawrence had been the common and 
productive fishing-ground of all his Majesty's northern colonies — 
chiefly indeed of those whose independence was acknowledged by 
the treaty of that year, for the population and enterprise of what 
are now known as the maritime provinces of Canada were then 
much less than those of New England and New York. By the 
third article of the treaty of 1783, then, it was agreed " that the 
people of the United States shall continue to enjoy unmolested the 
right to take fish of every kind on the Grand Bank and all the 
other banks of Newfoundland, also in the Gulf of St. Lawrence, 
and at all other places in the sea where the inhabitants of both 
countries used at any time heretofore to fish ; and also that the 
inhabitants of the United States shall have liberty to take fish of 
every kind on such part of the coast of Newfoundland as British 
fishermen shall use (but not to dry or cure the same on that island), 
vol. cxxnn. — no. 266. 1 
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and also on the coasts, bays, and creeks of all other of his Britannic 
Majesty's dominions in America ; and that the American fishermen 
shall have liberty to dry and cure fish in any of the unsettled bays, 
harbors, and creeks of Nova Scotia, Magdalen Islands, and Labra- 
dor, so long as the same shall remain unsettled ; but so soon as the 
same or either of them shall be settled, it shall not be lawful for 
the said fishermen to dry or cure fish at such settlement, without a 
previous agreement for that purpose with the inhabitants, proprie- 
tors, or possessors of the ground." 

Thus the whole waters and shores of British North America, 
with a certain limitation as to Newfoundland, were open to the 
American fishermen. There was no exception of waters within the 
marine league from the shore, which marks the limit of territorial 
dominion. "Wherever there was sea, there was the place of right- 
ful fishery. In like manner, and with the like exception, the use of 
the shores for curing and drying was secured, subject to the rights 
of private possessors. It would not be easy to find any general lan- 
guage that should establish a clearer or more definite right ; but the 
jealousy of British fishermen, beaten in the equal contest with the 
winds and waves and the erratic denizens of the sea on those dreary 
coasts, led British statesmen to find difficulties, and to maintain that 
the treaty was finally abrogated by the war of 1812, and not re- 
vived by the peace that followed it. So by the treaty of 1818 new 
provisions were made, by which, along certain parts of those coasts, 
the Americans were in terms excluded from fishing within the 
league line, and which defined by fixed bounds those parts of the 
coasts of Newfoundland and Labrador where the Americans could 
fish within it. Thus the United States "renounced" all the in- 
shore fisheries excepting the coasts of Newfoundland not occupied 
by the French fishermen, the Magdalen Islands, and that for the 
most of the year almost unapproachable shore of Labrador, extend- 
ing from Mount Joli, through the strait of Belle Isle, to the Arctic, 
where the most abundant products of nature are storms, fogs, ice- 
bergs, and floes, for a territorial definition on the Newfoundland 
coast, in the place of common fish'ery with the British, and for the 
right to dry and cure fish on the unappropriated shores of that 
island. The causes of " irritation and dispute " were to be removed 
by renouncing the larger part of American rights, the enjoyment 
of which produced them, and by the establishment of a new boun- 
dary to the enterprise and industry of American fishermen, not along 
shores whose location and identity could not be easily misunder. 
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stood, but upon a line of sea three miles from the coast — a line 
always indeterminable with precision by any means within the 
reach of the persons who are bound to respect it. Nevertheless, 
nearly forty years passed by under this treaty without producing 
any insoluble difficulty of ultimate consequence between the two 
nations, although continuing to give rise to collisions, more or less 
serious, between the authorities and people of the Provinces and 
the fishermen of the United States, until the so-called reciprocity 
treaty of 1854 came into force, which by its first and second articles 
provided for American fishing for ten years in the same waters (not 
naming Newfoundland and the Magdalen Islands, where the right 
already existed), without regard to distance from the shore, but 
with the exception of certain places to be ascertained by a commis- 
sion and umpire. This arrangement terminated in 1865, under 
notice from the United States for that purpose ; it having been 
found by experience that the treaty as a whole was made to operate 
greatly to the disadvantage of the United States. Whatever of 
conflict existed before was of course revived, when her Majesty's 
Government made use of those collisions as an indirect and con- 
venient means of opening for discussion and settlement the great 
affair of the depredations upon American commerce by cruisers 
built and fitted out in her ports, manned chiefly by inhabitants of 
her territory, and sailing under the Confederate flag. 

Negotiations thus introduced ended in the treaty of Washington 
of 1871. Every matter of difference between the two nations was 
agreed to be submitted to the decision of the various tribunals cre- 
ated and described. We have now only to deal with the provisions 
of that treaty on the fisheries question, though it is not easily for- 
gotten that, in the face of the most comprehensive and general lan- 
guage, the Government of Great Britain, exercising a right she un- 
doubtedly possessed, and one which the United States might have 
exercised as well in the Halifax affair, refused to proceed with the 
Geneva arbitration until all claim for a certain class of injuries, which 
were in one point of view the most serious and important of all, had 
been taken out of the consideration of the tribunal to which, it ap- 
peared plain to the United States, everything had been submitted. 

The fisheries articles of this treaty are the eighteenth to the 
twenty-fifth inclusive, and the thirty-second and thirty -third. The 
eighteenth purports to grant privileges additional to those of the 
treaty of 1818 by obliterating the three-mile line on the coasts of 
Quebec, Nova Scotia, New Brunswick, and Prince Edward's Island, 
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and to grant, subject to private rights, landing privileges for curing 
and drying fish upon all their shores. The nineteenth gives British 
fishermen the same rights in American waters north of latitude 39°. 
The twentieth provides for commissioners and an umpire to decide 
upon the excepted places. The twenty-first allows free trade in fish 
and oil. The twenty-second recites that " it is asserted by the 
Government of her Britannic Majesty that the privileges accorded 
to the citizens of the United States under Article XVIII. of this 
treaty are of greater value than those accorded by Articles XIX. 
and XXI. of this treaty to the subjects of her Britannic Majesty," 
and provides that " commissioners " shall be appointed to determine 
the amount of any compensation which in " their opinion " ought to 
be paid by the United States therefor ; and that any sum of money 
which " the said commissioners " may award shall be paid within 
twelve months. The twenty-third provides for the selection and 
meeting of the three commissioners. The twenty-fourth provides 
for the mode of procedure, limit of time, etc., and that " the com- 
missioners shall be requested to give their award as soon as possi- 
ble." The twenty-fifth also regulates procedure, etc. The thirty- 
second puts Newfoundland, in a certain contingency, under the 
operation of the eighteenth, and the thirty- third fixes ten years, and 
two years after notice, for the termination of the arrangement. 

It will be seen from the language of all the treaty provisions be- 
tween the two countries upon the fisheries, that no permanent gain 
for. American interests has been made since the treaty of 1783. 
While the line of demarkation has been moved oifshore and in- 
shore, the obliteration of one point of collision and dispute has ap- 
parently produced one or more others equally troublesome. 

What the treaty of 1871 gave to the United States that they 
were not entitled to under that of 1818 was in substance : first, the 
removal of the three-mile limit in respect of the Provinces of Que- 
bec, Nova Scotia, New Brunswick, and Prince Edward's Island, and 
such part of Newfoundland as was not covered by French rights 
and the treaty of 1818 ; second, the right to land and cure fish on 
those shores and the Magdalen Islands, where no private rights or 
occupation of British fishermen should exist. That was all. But 
almost every mile of the shores of those provinces, excepting cer- 
tain parts of Newfoundland and the Magdalen Islands, has come 
into the possession of settlers and local fishermen. It is indeed 
chiefly the shore lines that in the best fishing regions are settled at 
all. A girdle of exclusion has thus, consistently with the treaty, 
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come into existence, that must for all practical purposes keep Amer- 
ican fishermen afloat unless they purchase landing privileges, which 
they might do without a treaty. The provisions of this last treaty 
were "in addition " to those of 1818, and so added little as to New- 
foundland, and did not touch the Labrador fishing at all ; and as to 
the Magdalen Islands, it only secured the right of landing to cure 
fish, subject to the private rights, etc., before mentioned. A study 
of the population and shore development of the coasts and islands 
to which the treaty of 1871 admits American fishermen, or a single 
trip upon the steamers that in the summer season ply along and 
among them all, will show that the landing rights thus secured are 
substantially of little importance ; and every year of prosperity in 
the maritime provinces will, of course, make them less so by still 
further settlements along the shores, and the increased occupation of 
the best shore-fishing stations by resident British fishermen. 

Although it appears as nearly certain, from all the evidence 
before the Halifax Commission, as any such matter can be, that the 
value of the privileges acqtiired by the Americans was not greater, 
certainly, than those acquired by the British, yet it is plain that the 
shore line, as a boundary of right, is far better than the invisible 
one three miles at sea, even though the space between contain no ■ 
valuable fishing ; for no misunderstanding can arise as to any trans- 
gression of the boundary. But this is, of course, of equal advan- 
tage to both countries, for it tends to peace and mutual good will, 
to which no preponderance of money value can be attributed. The 
rightful power of the United States, however, to protect their fisher- 
men by force against unlawful interference on the high seas, might 
not exist on waters within the territorial jurisdiction of Great Britain. 

The recent publication of the correspondence between the two 
governments will enable the reader, with the text of the treaty 
before cited, to form some opinion upon the question of valuation 
so ably argued by Mr. Evarts, and so wisely avoided by Lord Salis- 
bury. But the American side must, we think, take two not unim- 
portant circumstances in connection with it as facts : First, that the 
thing the Americans obtained was a " privilege," the value of 
which, if it had any at all, must be measured by what a full use 
and the utmost reasonable diligence might get from it, and not 
what may have been or may be actually obtained by a use and a 
diligence short of that. Second, that the value of such a privilege 
to catch fish on the inside of a certain arbitrary line in the sea is as 
much incapable of definite proof or ascertainment by any means or 



6 THE NORTH AMERICAN REVIEW. 

process known among men, as any that can be conceived. We may 
perhaps count or measure the sands upon a given section of coast, 
but we can not number or weigh the inhabitants of a single square 
mile of the sea, or attribute to inshore waters any definite propor- 
tion of the nomads of the great deep. 

It is perhaps not too much to say, then, that notwithstanding 
the extremely able and ingenious discussion in the letter of Mr. 
Evarts on the subject, it can not be demonstrated by proof or reason- 
ing that the award of Mr. Delfosse and Mr. Gait of 15,500,000 as 
the excess of the value of a chance in the Canadian waters over the 
value of a like chance in American waters, and the free importation 
of fish and oil to American markets, was excessive ; but this very 
infirmity in the American argument should have been fatal to the 
British case, for it was the duty of that Government to prove 
affirmatively such claimed excess of value. Still less could it be 
maintained that an award, otherwise regular and fair, could be 
ignored on that ground. Indeed, it is hardly necessary to say that 
Mr. Evarts does not so contend : he only appeals to the enlightened 
good sense of the other party to consider whether it ought to eat 
the fruit, sweet as it might be, of such wild guessing ; but it seems 
the other party did not wish to consider. 

The interests of peace and good will among nations are so tran- 
scendent, and the practice of international mediation and arbitra- 
tion is so essential to those interests, that a proud and self-respecting 
people would always submit to the consequences of very great errors 
of judgment, and sometimes even to those of bias and prejudice in 
international arbitration, rather than to refuse to execute an award ; 
but it should be kept in mind that there are occasions when such 
obedience would be a crime against the true interests of peace and 
good neighborhood, and destructive of international arbitration as 
the best of their safeguards. If, as Vattel tersely states it, " the 
arbitrators, by pronouncing a sentence evidently unjust and unrea- 
sonable, should forfeit the character with which they are invested, 
their judgment would deserve no attention." A just nation, how- 
ever, in whose favor an award has been made, should be willing to 
forego the advantage of a victory on far less evident grounds than 
those which would justify a refusal by the losing party to perform, 
and to readjust and retry the matter in dispute, if it had reason to 
think that any serious error had been committed, or that anything 
of corruption or unfairness had played a part in the affair, for no 
honorable government could consent to profit by a success so gained. 
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Upon such principles Congress at its last session authorized the 
President to reopen, if he should see cause, certain awards in favor 
of citizens of the United States against the republic of Mexico. 
The extravagance of the Halifax award does not, under the circum- 
stances, raise any implication, or even suspicion, of corruption or 
conscious partiality in the eminent gentlemen who made it. That 
they may have had an unconscious bias in favor of Great Britain is, 
when the relations of the governments and their people are consid- 
ered, quite probable ; and a similar contrary bias may have existed 
with the American commissioner. But that they placed little or 
no confidence in the evidence and contention as to value put for- 
ward on the British side is manifest. According to the British 
case and to Lord Salisbury's statement, the two concurring commis- 
sioners awarded only about one third what the proofs and argu- 
ments thereon purported to make out. The trouble was that the 
British assertion in the treaty of excess of money value of the fish- 
ing chance in question was one in its very nature incapable of that 
kind of proof which convinces the understanding. So Mr. Delfosse 
and his British associate must have thought, for they evidently 
failed to believe the British evidence as applied to the question. 
They, then, forgetting apparently that it was for Great Britain to 
make out its assertion of superior value, and that nothing could be 
found to exist that had not been proved, without disclosed or de- 
fined elements or computations, or declared bases or reasons, came 
to a given sum as proved. Such a finding is of course as incapable 
of explanation as a verdict of a jury in those actions of tort where 
punitive or exemplary damages are allowable ; but the case at Hali- 
fax was not of that nature. It was, so far as any right of recovery 
could go, a question of measurable substance and not of sentiment. 

The sum awarded has been paid. It could not, within certain 
limits, be refused as excessive merely, for that, as Lord Salisbury 
observes, would be for the losing party to set up its own opinion 
against that of the commissioners on the very point submitted. It 
might, we think, have been lawfully and justly refused at first— but 
not at last — on the ground that, wanting the concurrence of one of 
the three commissioners, no award existed. But that question Mr. 
Evarts proposed to waive if, in the opinion of the British Govern- 
ment, there was a valid award ; and on that point the decision of 
Lord Salisbury was against him. 

That Congress, which under our system controls the issues of 
war, and to a large degree foreign intercourse, and can alone pro- 
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vide the means of executing money treaties, should have transferred 
to the Executive the responsibility of determining whether there 
had been any award within the treaty, is, on principle, perhaps to 
be regretted ; but when it is considered, in view of the scrupulous 
delicacy the whole people as well as the Government felt in respect 
of declining to treat the Halifax decision as an award on their own 
judgment alone, however clear, it may be cause of congratulation 
that the question was left for diplomatic consideration, and, through 
it, to Great Britain itself. It might not be wise to resort to this 
process in all cases. Her Majesty's Government did not think so 
when it insisted that the American case presented at Geneva claimed 
compensation for matters not submitted to the tribunal. But in 
this particular instance it was possibly best, for the comedy of errors 
has been played harmoniously through all its acts, and is ended, 
and the diplomatic stage is clear for a different representation. 

Accepting with cheerfulness the foreseen consequences of the 
judgment which our Government has invoked on this last question 
of the existence of any award, its correctness may now be ques- 
tioned without exposure to the suspicion of a selfish desire to escape 
the payment of money. 

It may, we take it, be assumed that commissioners appointed 
under a treaty have only the faculties and powers imputed to them 
by the instrument of their appointment ; and that the meaning of 
that instrument is to be found in its language considered in the rela- 
tion of all its parts, and in the light of similar transactions between 
the same parties. Upon the mere grammatical meaning of the lan- 
guage in Articles XXII., XXIII., and XXIV., of 1871, it is pre- 
sumed that no one would deny that the matters in dispute were 
committed to the consideration and decision of all the three persons 
named, and not to a part of them. They are never named as a 
tribunal, or board even, but as "commissioners" — "one" to be 
named by the President of the United States, " one " by her Bri- 
tannic Majesty, and the "third" by a friendly power. "The com- 
missioners " are required to meet ; the case is to be submitted 
to the " commissioners " ; " the commissioners " are to " give 
their award." Such language can only mean, grammatically, all 
of the persons named. If it does not import all, it may as well 
mean one of them as two. Lord Salisbury endeavors to control 
this grammatical reading by the argument that it was an arbitra- 
tion " of a public nature," and so, as he thinks, within the rule of 
municipal law, both in England and America, that where the law 
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creates a tribunal or board for public purposes connected with the 
administration of justice in any of its forms, the judgment of a 
majority is taken as the judgment of the body. But was this such 
a case ? The two nations, in respect of the matter in difference, 
stood exactly like two persons in a state of nature. There was no 
tribunal, public or other, to which either could appeal. The treaty 
then was, as between them, a private agreement to submit the deter- 
mination of a dispute to three men. It was public only in the sense 
that it was a contract of two great public bodies, and that it involved 
the possible payment of money from one to the other. The analogy 
with a statutory enactment, conferring powers upon a tribunal com- 
posed of many persons, does not then seem to hold. But let it be sup- 
posed that the treaty of Washington had been a statute of Great Brit- 
ain or the United States, to dispose of disputes between the people of 
either. We should then have had in the same act — first, for the Ala- 
bama claims, " a tribunal of arbitration," composed of five arbitra- 
tors, with the provision that " all questions considered by the tribu- 
nal, including the final award, shall be decided by a majority of all 
the arbitrators " ; second, for the Alabama claims in one event, " a 
board of commissioners," composed of three persons, with the pro- 
vision that " a majority of the commissioners in each case shall be 
sufficient for a decision " ; third, for other claims arising during 
the rebellion, "three commissioners," with the provision that "a 
majority of the commissioners shall be sufficient for an award in 
each case " ; fourth, in respect of the location of excepted places in 
the fisheries, a " commission " composed of two persons, with the 
provision that " the commissioners shall name some third person to 
act as arbitrator or umpire in any case or cases in which they may 
thus differ in opinion " ; fifth, for the valuation of fishing privileges 
granted to the Americans, three " commissioners," with the provi- 
sion that "the commissioners" shall hear, etc., and that "the com- 
missioners " shall be requested to give " their award as soon as 
possible," etc. In such a case, would not a court of justice feel 
bound to decide that the legislative will did not intend to confer 
upon a part of the three last-named commissioners any power of 
binding the parties against the judgment of the other ? Following 
acknowledged and universal principles in construing and applying 
written law, would not a court say that the same act in respect of 
the three separate subjects of dispute between the same parties has 
studiously provided that the views of the majority shall be valid ; 
and in respect of the fourth, on a difference of opinion, an umpire 
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shall decide ; and in the fifth it has not conferred upon nor recog- 
nized the existence of any power in any other than all the persons 
to whom the duty was intrusted ; and that the affirmation of it in 
the four cases and the non-affirmation of it in the fifth would nega- 
tive such a power in the last case, even if, standing alone, it would 
have heen held to exist ? 

But the treaty of Washington was a written agreement between 
two parties, and not a statute ; and the history and language of 
previous treaties between them may be justly resorted to to throw 
light upon a disputed interpretation. The fifth article of the treaty 
of 1794 provided for three commissioners to decide upon the river 
intended by the " St. Croix," named in the treaty of 1783, but it 
was silent as to the power of a majority. The same treaty created 
five commissioners to ascertain certain damages to British subjects, 
and conferred decisive power upon three of them. It also estab- 
lished a similar commission of five to ascertain certain losses of 
Americans, and conferred full power upon a majority. Can it be 
doubted that in that case both governments intended, for obvious 
reasons, to make different and more elastic provisions respecting 
decisions touching private claims from those relating to their boun- 
daries ? The article as to the St. Croix was followed by Article V. 
of the treaty of Ghent on the same general subject, which provided 
for two commissioners and the umpirage of a friendly power. The 
treaty of 1822 created a commission to ascertain the value of slaves, 
etc., under the award of the Emperor of Russia, and provided for 
the decision of " the majority." The decision of the Emperor on 
the subject in dispute referred to him is worthy of notice, as declar- 
ing a wholesome rule in interpreting treaties. lie says that, with 
the concurrence of the two powers, he has " given an opinion found- 
ed solely upon the sense which results from the text of the article.'''' 
The claims treaty of 1853 provided for two commissioners and an 
umpire. The same was done on the fishery question in the treaty 
of 1854. By the slave-trade treaty of 1862 the judges of the mixed 
courts and the arbitrator were authorized to decide by a " majority 
of the three." It appears, then, from the history and language of 
the long series of treaties between the two governments, that they 
never treated upon the idea that by the rules of public law, as be- 
tween them, a majority of commissioners or arbitrators, or even of 
members of a court, had decisive powers unless the contrary was 
expressed ; and that, on the contrary, they had treated in confor- 
mity with the well-known rules of law of both countries, that the de- 
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cision of conventional arbitrators, commissioners, or courts must be 
unanimous to be valid, unless the instrument of their creation pro- 
vided otherwise ; and that, as in the article of the treaty of 1871 
respecting places excepted from fishery, when they were willing 
that a difference between two commissioners of their own appoint- 
ment should be decided by a single other person or power, they 
knew how to say so, and did say so. 

The necessary limits of this article do not permit an extended dis- 
cussion of the questions of inconvenience and probable failure of a de- 
cision in such cases, were a majority not sufficient, put forth by the 
British Government. It is sufficient to say that if they existed, they 
could not be allowed to subvert the clear meaning of the language of 
the treaty, and that experience has shown that in all cases that have 
rested upon definite principles and proofs, the concurrence of the com- 
missioners or arbitrators of the two nations has usually been obtained ; 
while in a matter like that submitted to the Halifax commissioners, 
no prudent government would be willing to consent in advance to 
anything less than unanimity when the commissioners are only three. 
Such prudence, there is some reason to believe, was in the minds of 
the British public and some officials before the commissioners acted. 

Lord Salisbury appears also to repose his belief in the efficacy 
of a majority on what he thinks to be rules of international law. 
It was competent for the treaty in this instance, as it did in some 
others, to make other provisions ; but it is hardly competent for 
either party to reverse the meaning of the treaty by invoking the 
law. Let us examine, however, exactly what the rule of interna- 
tional law is. Halleck, whose valuable book was, as he states, made 
up from notes and extracts, is quoted as follows : " The following 
rules, usually derived from the civil law, have been applied to inter- 
national arbitrations when not otherwise provided in the articles of 
the reference. If there be an uneven number, the decision of the ma- 
jority is conclusive." This may be true.' The rule named may have 
been so applied ; but under what circumstances ? Heffter, the only 
writer cited by Halleck who refers to the point, states how and 
when such a rule is applied. He says (Bergson's French transla- 
tion of the third German edition, livre deuxieme, chap, i., sec. 109) : 
" Lorsque plusieurs arbitres ont ete nommes, sans que leurs fonc- 
tions respectives aient 6t6 determiners d'avance, ils ne peuvent, sui- 
vant l'intention presumee des parties, proc6der separement. En cas 
de disaccord entre eux, l'avis de la majority doit prevaloir, confor- 
m&ment aux principes de la procedure ordinaire.'''' 



12 THE NORTH AMERICAN REVIEW. 

This is a statement to which every power ought to subscribe, 
for it rests on the solid principles of justice and philosophy, that 
require us to seek in the language of the instrument and the situa- 
tion of the parties their true intent ; and so, in a case in which they 
have not spoken, it is presumed that they intended that the "prin- 
ciples of ordinary procedure " should govern. What are the prin- 
ciples of ordinary procedure in arbitration ? In Germany, France, 
and other countries whose jurisprudence is founded on the Roman 
law, they are one thing — allowing a majority to decide. In Great 
Britain and the United States, where the common law prevails, 
they are and always have been the opposite — not allowing a ma- 
jority to decide without a stipulation to that end. Halleck's state- 
ment, then, is practically correct ; but the rule he lays down does 
not apply between all states, and the structure of his sentence does 
not import that it does so. Thus Heffter, the accuracy and preci- 
sion of whose writings has made his work a universal authority, 
states the complete rule. Bluntschli, also cited by Lord Salisbury 
(whose book was published in 1868 without notes or citations), 
states boldly that " the decree of the majority serves as the decree 
of the entire tribunal " (sec. 493, German edition). He, too, was a 
civil-law writer in a civil-law country, and in that light states the 
rule correctly without, like Heffter, giving the foundation of it, 
viz., the principles of ordinary procedure. 

Calvo, the only other authority referred to in the British letter, 
is also an author of a country whose jurisprudence is based upon 
the Roman law, and he naturally refers to the droit civil as the 
guide in the absence of a compact, as representing the presumed 
intent of the parties, and containing the principles of ordinary 
procedure (Calvo, " Droit International," deuxieme Edition, tome 
premier, livre xiv., sec. 667). That he means precisely what 
Heffter states, and nothing more, is made manifest from another 
part of section 667, a sentence of which is quoted by Lord Salis- 
bury. Preceding the statement that, in the absence of an obliga- 
tion traced in the treaty, the decision is by a majority, he says : 
" L'arbitrage international derive de la m&ne cause et repose sur 
les menies principes que l'arbitrage prive' en matiere civile ou com- 
merciale." Applying this plain principle, so clearly stated by Calvo 
as well as by Heffter, to an arbitration between Great Britain and 
the United States, it necessarily follows, in the absence of a stipula- 
tion, that unanimity is essential to an award ; for that is acknowl- 
edged to be the rule of law of both countries in " private arbitra- 
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tion in a matter civil or commercial." Again, in section 28 of the 
same volume, Calvo shows that the Roman law is only to be invoked 
by those peoples who are obliged to have recourse to the " Corpus 
Juris Civilis " for the decision of their conflicts and the determina- 
tion of their law. Neither the English nor the American people 
have ever adopted that practice. 

On a full view, then, of the authorities referred to, in connection 
with the observations of other writers on the subject, and its his- 
tory, is it not a just and inevitable conclusion that international 
law, so far as any such thing exists, lays down no other rule on the 
subject than that, in the absence of an intention to be drawn from 
the text of the treaty, the powers of the arbitrators or commission- 
ers are to be measured by the principles of ordinary procedure of 
the treating nations ? 

A question of more immediate practical importance in connec- 
tion with the fisheries remains unsolved. Has the American fisher- 
man a right under these treaties to fish freely and without restraint 
in British waters, or is he subject to such regulations while within 
the municipal jurisdiction of Great Britain as her laws may establish ? 

The events occurring at Fortune Bay, on the southern coast of 
Newfoundland, in January last, have raised the question. There, 
it is said, the Americans, fishing on Sunday, were forcibly inter- 
rupted and driven off under color of a statute against Sunday fish- 
ing, while the pious islanders continued to fish ! The correspon- 
dence on the subject appears to leave the English position some- 
what obscure. It is indeed admitted that the provisions of the 
treaties are supreme, and can not be impaired by colonial legislation ; 
but the question whether reasonable municipal regulations, affect- 
ing all persons equally, are consistent with the treaty right, is left 
yet undecided. As to Newfoundland, Labrador, and the Magdalen 
Islands, the treaty of 1818 declares the right to take fish, " in com- 
mon with subjects " of Great Britain ; and the same language is 
used in the treaty of 1871. The natural meaning of such language 
would seem to be to admit the foreigner to a footing of equality 
with the subject. It is not a grant to the subject, whose position 
is left untouched ; and he is undoubtedly under the control of the 
municipal law. If, then, the American is given a liberty in com- 
mon with him, is it not such a liberty and such only as he has ? 
Again, the municipal jurisdiction of a state is not understood to be 
different, either in kind or degree, as regards its waters and its 
land. If this be so, it would seem to follow that whatever restraint 
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upon legislative power is created by such provisions as these would 
also occur under all treaties of commercial intercourse, unless special 
reservations were made. To hold, then, that an absolute immunity 
from any municipal legislation, in respect of the exercise of privi- 
leges conferred, exists, would involve very serious consequences, and 
appear to put the foreigner upon a footing not common with, but 
superior to, the subject or citizen of the nation granting the right. 
On the other hand, if the power of legislation still exists in such 
cases, has it any and what limits ? If it has no limits, the fishing 
rights acquired and paid for under these treaties have no other 
value than such as is measured by the will of the power granting 
them. If the scope of such laws must be measured by reason, 
justice, and equality, and they are enacted in that spirit, then they 
ought to be enforced. But suppose a British colony chooses to 
extend its mercy and pardon to its own subjects who break the 
law, and not to the stranger ; what then ? On the whole, it is dif- 
ficult to maintain that the exercise of a just and equally applied 
power of regulation ought to be surrendered by such treaties (al- 
though particular provisions on analogous points in some of those 
we have referred to lead to the inference that where the exercise 
of the right is to be subject to regulation, it is so provided in the 
treaty) ; and it is at least equally difficult to get the benefit of 
actual fair play in cases where the regulative power is exercised by 
governments whose people and local authorities look with jealousy 
and discontent upon the enjoyment by others of privileges which 
they have regarded as exclusively their own. It is evident that 
under such circumstances the power of regulation, if it exists, may 
be exercised to the extent of a practical defeat of the right. 

These fishing privileges, such as they are, have been paid for by 
reciprocal grants and in cash for a few years yet to come. The 
Government of Great Britain and the Canadians believe that they 
have Jbeen greatly undervalued by the Halifax Commission. The 
Government and people of the United States are equally earnest in 
the opinion that, aside from the money paid, the British have 
largely the best of the bargain ; and it is evident from the Fortune 
Bay affair, and others, that the arrangement has not improved the 
sentiments of kindliness and friendship so much to be desired. In 
this state of things, both governments ought to be glad to terminate 
by mutual consent what remains unperformed of the agreement 
immediately. 

George F. Edmunds. 



